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Re-evaluating the Korean Electronic Transactions Act
- On the occasion of the 20th anniversary of UNCITRAL Model
Law on Electronic Commerce -
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1) United Nations Commission on International Trade Law (UNCITRAL)2| 3l=o] &2 o}z A
29 Zlo] glojBIT). 9 FTA, S-HIFTA, -A7IEEFTA, -QSFTAE BF “fd =
AT A3 ehs HYolE ARgshs W, 20121 30) A1AF UNCITRAL opA ol of 2
AE] A-dell 3k FAHAME “FADYT FAGANE AL FES ARSI Slth
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S 3]s MYolE AMgsith

2) http://www.uniformlaws.org/Act.aspx?title=Electronic%20Transactions%20Act %z UETA®] U]
3 7)2# =9 Patricia B Fry, “Introduction to the Uniform Electronic Transactions Act:
Principles, Policies and Provisions”, 37 Idaho L. Rev. 237 (2001).
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(UETA)2 “#2H3 7] E(electronic record)’#hH= 8015 ARESIHA], ©]& “ZA}
FRe Agste] A, 4, A, £4 EE A E Z18olekn golsha 9]
05 FhAgo] 2000d0) AT B AAg] B A Directive on
Electronic Commerce)> “HAHA 4=Thelectronic means)’©]2h= T3S A o(EF)
slol ARggro e Aok B2 M9 MAH wAl s BF IHHEER 5k
A} 2005\l AAH A A 2ol A o] AAFA o] o] &ofl w7k f<ll
Nations Convention on the Use of Electronic Communications in International Contracts;
o]3} “HA=A A FF P == “UN Convention”)-S ol Ho)H “Ho]E] HA]
A= 015 IR 7P o= HH “HAFA 114l (electronic communication)’©] 2k
+ 8015 F/H o E AMESHEA, T E “HolE] WAAIE o] &8t GAAE
o] dYat= dA|o] wAlrolgkar A ofstar QItho) of2fgk A(RhEe] LHHA K
oA v A2 A RE A s DAl A& 41 (document) 4] (writing) ©]
= 8018 YA AESA F=the Holth UETAZL AR’ “xAA 7] 8702}
= o7t BAY Al 248k AAE EYA mEZl o, 7] UETAE “%
H(information)”9} “7]Z(record)”S EH 3] Tl MEE Ho|stal AR-gT) wE
Holl 2] 7|8 A AR E AR} FA AL ARskaL Qe nE, AR 9}
F)20g Bes) FRSe] LGS UETAY §o] ALGIl= $hels) thzohy)
HAH ARG WA BT R2E S0 71 REe olAE AUBFE &9

4) UNCITRAL Model Law, Article 2(a) (“Data message” means information generated, sent,
received or stored by electronic, optical or similar means including, but not limited to, electronic
data interchange (EDI), electronic mail, telegram, telex or telecopy;)

5) UETA, Section 2(7) (“Electronic record” means a record created, generated, sent, communicated,
received, or stored by electronic means.)

6) UN Convention, Article 4(b) (“Electronic communication” means any communication that the
parties make by means of data messages;)

7) Efet, “HARTA S} AR ] AN Ao Ao, 2H-E HAAREAE “HR2AL A Ol3HA
B, A 7)ol A %8 oleka Aelshe Alo] gAsth AE ARlshn
SIA, “HAEAERE gof Aol il MOHE o2& AIEA etk
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communication”2 “ZAHA JALEH” “HAH FXFOo 7 HAF|of sth= At
= AL o] H 7 ARF A AR wAE FA O] o] & v+ AE0)
L, “AAE wAE AR o] E o AES £o] Mo wE] &
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“Communication” ©]2h= Tole 9AtAS, wAUE, 1A 59 ouE 7iAe
Zlo| B2, o]E]gt fo|E 2 AFE3}Y] “electronic communication” & “HA}A
wAelgy B2 Fdd Zlo|nt. o] gk wilo] ALY BA| o o E
AR AL Ak A AA A= olHdF S HAREAIY HEYS Y
dolgtal AT A7}t Bohe A2S Zo| 8o A8 dAA m|g] S ¢
ofof & F o+ glttal A7t A AR S AL TA AL A TFOEH
A BRE A et Ae T4 9 Zo] HFE ARV} giAle b= 28
< 8ol MY Al A FE g F33l Yovls Z2ad AETt uigAehA] @2
2 vpR7EA] o] froltk. A FEE A, FAl - Al B AR JErE
ol TEl HA} “EA Al FE27] o “dAE BRrea REE Ao Fd

& ¥ ol B 83 EFS Hdle H =0l 2 Aot

II. 7|28 HE He

2012969192 A 7] A7kA o] 7|8 A3xe o] e HE HE &
Bk o] e AE AQsta BE AAAH o ALt Ho] A, 7]
HERjo] wete= “AARA = At 899 Aol A= Utk o] AL =y
I Pl SRR PAS whgE Aoty R A 3l(commercial
activities)©] Hetol| A ARR-E = doH wA| Ao H8H = e 23] sk
a1,10) v)= EA ot JA] “7 Y (transaction)’2} FHAH AALZ 72|y} HAE A
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ol AEHthal F43=tl(Section 3(a), FUHINA L3l “AH = “F 4,
AAY B AR 5 (business, commercial or governmental affairs)e] <33}
Ble] GAAE 7ol WelAE A= BT UrkSection 2(16).1D WA @
&, A7 e AR 5ok Fag gegert 4 39 /\]—B—Q AR 72
oju} A Argol theiA= UETAZE 4852 ¥+t 53], #< Foll= UETA
7} LA Gt Je YAFHOoE AR QTHSection 3(b)).

7180 28 Mel7F Asht 8] AN =R FAHA Uivhs He 201213
ol Haud g AN T3 =AR A&sidnh JAFAEY A1z Al
o BelRSoIA Ao Ao Y Aol Bajo] “FRAGAY 5B 4
o 9 AU 5189 4 o]Fo] MHORE Ffojath” A I I A AT A
o2 Brhw FA o] Aol BAZ B Ao Bate] Fo| APOZ o4}
& EAW FRAAASS WA FRAGA) sBoll RrlAE 1790701914
ok AAEE WA 02 JAS FAFE 316W 9] TRAFAETIA TEhE HA T
wafrAke] Siojdo)de] He Bt 7R o] AAZA(F, HAE AR
Uskl iR Ye)2 Ho] The ol BHRA Heo] RRIEA ohig
3 FAShE Qlonk tEUe 1 Wel AeelE FEaEA s Lol
w3tk

[o] A A9 71 BH] A3EE wo] We ThE B S8H 7ol U 7
T8 A 28 AR BV Y 2 248 931S A
o g

Pgsha 9o, A2z ASEE ARANE AshE $4E AN glofd
AR QAR Slale) RSt Adre golsta ore, 3
%M%st B Aks} 40| AT $49) A PEL 47

RER 91% AR1S] EHFIE AT A DALY [RE A R

10) UNCITRAL Model Law, Article 1 (“This Law applies to any kind of information in the form of

a data message used in the context of commercial activities.”)
11) UETA, Section 2(16) (“Transaction” means an action or set of actions occurring between two or

more persons relating to the conduct of business, commercial, or governmental affairs.) ©] Z&}ol]
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12) tiEY 2012. 3. 29. AL 2009tH45320 2

13) o)A, “AAAY | EH ] LAte] AEAA, 110-1128L A Z 3 B FAHE A2
MHE 83k o8] PEo| “Alsh} S| Aol At P9t & F FJOEE 7]EHL o
23k P Sole A4EA dethe de 483 AHsla k.



78 AHEW A20d A2%

A FEE YT AR T, “HAEA FF BYHE 9T T1EHo el
71 AE AN W AY B0l Badk, & ACISUNE Fel

Ro|H = AL Wik oplel AALAE Zshel THE WEOl BAT FHol
BT AN BE BAEA 3 AAAA $5THE SNkl
Zvolgka A9kl a, o] A ITIE WA o] o]FojA Aolthl4
Ty “BE FAAEA B AAAY ] AErds 282 T 712 48
A7t E’S’i IR=AE olsfduzt 25 A 5 gl oIt} 7|89 A3
“AAAYCN A Anal @ o= I W 28 HMHE Akt &
OE’«I 7%’419} d¥ A=t st Sollen 7)ol Be AR
Aol AEHA = Beths v 9 AT “EE AAREA O A 8= A
e Azo] F7lstEd olohs FHT ¢ s AN H8dres T2
AHA|E| o of ol &, o] & oldfsbA] F U A| “BE HAAREAM B ZAA e 2
Ltk A7) BeHll 28] A € Aoty

AR, o]gst MALE A3t dY 7| BHL AAEA(F, HAE HR)| &
3 LA 58 AAL RE A2 FRo ke sta Qs AACA 8 l &

= 718 AT AR ARE BAE BE H9E T
% Sold] 247 482 sha Qrks M 20159990 Hug i Bt
HolF3 girk, 2212 ANEE AL 22AE sustel R fnrtas
S| AL OZ FAsok B0l Yrky FHsHRE oYU H1AHRS)
N2A71E LeAE Aol A AW OE FAF H1E 2 5 A7} o] A
4 Aolsieh AEATE DPH 0T ZEASY 1A% BAS SR 3
S AlS) s §o1o] Aok ek # St 9% AolTh A E DA
S0 4% FOIB AAE S W, A8 DBH e FARES] Feolo

_— —

14) AAAB Y ARAE WEL AERTARAZANLS SHREY N3N A4
2011.11) A9R. & o] 201257 F8] AXAAANAL AAEIA AT THZ 3}
of gl

15) B4 5 BA, “BAZN RN At A7, 0408(4E, A%, A PE 2

RE WAl 71240] 48519 o1 Ak B oleliA 2 /el 48 di

CE P % AL AT AL Ak 2 o] Adal 20124 3] $e 9

O BRIk AU, LA 9 AR AR B8 0, 7 ) 8

0] A 9 AT O R SO TR A WAl “wE AHEA % A

"2 Sjel Jloss sepsha gk

l‘O

U

é oy l‘l



A7 0 AAEA DAY 7= At 79

< A7t 2ok

718 A4z A3 H1E FARY] Feju Ao FadE Pejoltzt=s
HEO| A9 A, B vx] 58 840 & A AAEMZE I8 24
< F5Y e A9E Exd FHHoE ARIES FASAL ) ST
T271EY A7z M2 Fa FAE dixe] A YA = Ytk wehA 7|
g 9] 712 MEAA o|HYR F FAE = AL ZEIEH Al272

2 AW 1 918 T F glS A o] BRItk e oS dd) 7]
o] “BE AAHEA ] HAEHTE FE T8 =AZ Aol thg 2ol WA}
Aok

[227]%He] ATEAE AWOR =S FASHE ol f] A4} sl o
28 o AF AT S, o] B5 % AIeh AHHE B2 s A
Fol o}E Eela Aol AL Solshl SEE L 2ZAE ool 443 o)
8% 5 A 37 913 AR ol
4714 Aol YA 8-S AL BAE elFah oY § HAEA
FUAT, BAEA 2 A 712 ABEE ) B HE WE] S0

Aol e ASE AU BE AARA D AAAN A FHP T 743
3 513, Ren A AL HALHE e WEol TR 0] A AT
& Al2)stns A2 Yz ol Yrks ol BAZAY Ho] HelEA of
HEEPR TS S 3, 2] 34 715 e A A ol

Yeho] AT thE vk §l3 At BBl AdHont Aol o Y

9 4, ol emi)e] G154 218 A9 ol 9ol 4B A IAE

Sk A1 4 91w, olvlele] A mAsk Sl e o Uigel e
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A BE AR Buo] AGHES APHACH: Ho] o] A Beke] Fa8 o
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82 HEWT A20d A2%

Aol 719 - &Rl Ee AHeof i, oS =7 APGARGA 7 FARAE
ZA AERE Aol olH et 23 HAHAIFA A, HEE T 7] B
MH)E ARAA obstd a8o] gltkar FARTH22) g AlT31E= ElQle) AP
< HRAILE sk BgA oelle BaA Ik Aol 1L el e Ml o7t 5o
dojof st=% s, M2 T2’k A’ 5o glo] Add Ejle AtE
HPAAR sk BPAL Faghe d8E 2303] FASkL k) 7124 4
AN AARA(AA FE)= A2 Fe2 5o s o= “EA =AM
of g RRIFA ofyIttal st E 245 mﬁﬂ oMY AMHS 2T
P79l AAA AREE 83 AW 84S 5T oAV A= vk o
7RI s 227 MR dal ads s A8l i WA
| JREE W] AW 8308 SFAE 7 e A dde 2E8e s
& EE2 718 Az Alge Y8kl e oln & Hieh 2t

T, -2 718 Aldz Al Rade v a2 JE AT e
7F k. 2R Aoz Al1gS WEol AW 8310] A E 0 9le 7F L’ A
W 8L “Holy wiAlA o] 23+E HRI} 33 F2E Qs AEE F UEF
HIZ7hsE 73970 SFETAL AR Fo] EM= BAFHA BT dAY

il

at

- mlm w10 N

ol

AR ] AT A Ak A el 2 ARl 24
2% 95l ThAl GolB 5 Q= 2L ohUh ST HAA Hurt A EE
& 10] gl B oA AN 4 S BIAE FF FE A E
FHISHE Zlolne o]d A9l WY BA 24 AAH ANEE $5Y
% SIEkE Zlo] male] Qaolth whmle] $2) ZIEME olw Ao HAA 4
} Wl B4 802 58 5 el tid AL FAE %I A%
A4 JU2 5o} Qrhe ol 2 “EA2A ] EFro] Folsx] op)d

[l
i\é
(o
+
M
>
fru
>

“J el Gk o139l ¥ Fola A w2
2o A2 FE|Z Ho] YTk ol f=” HeluA gk

E‘ﬂz 0_L4

rlr

AN

22) I71E JAAE sk Akl TS HE A1E oY 2009. 12. 24. A3 2009t151288 4,
Y 2015, 1. 15. A3 2013215133 32 5 F=x

23) o< 2015. 10. 15. 431 201404204178 34; tiH€ 2010. 2. 11. 431 20090474007 32 #H4 5-

24) ¥ 2015. 9. 10. A1 2015541401 B4,

25) UNCITRAL Model Law, Article 6(1) (“Where the law requires information to be in writing, that
requirement is met by a data message if the information contained therein is accessible so as to
be usable for subsequent reference.”)
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26) UNCITRAL Model Law, Article 5 (“Information shall not be denied legal effect, validity or
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34) UNCITRAL Model Law, Article 15(1) (“Unless otherwise agreed between the originator and the
addressee, the dispatch of a data message occurs when it enters an information system outside the
control of the originator or of the person who sent the data message on behalf of the originator.”)
e S *17‘4 < el 2 &ed Ao E dFsta YA Unless
otherwise agreed ..” 2= F-2), o|2]g HAIA Edo] Qlrjets GAAbE e o m 4l
AZIE QAR EAE B AT T dvke AL 9ol glong 718 AR BA9 W Aoz
Agre 2 A5z A1E BE2A gk




88 AEWT A20d A2%

D 23] Fr}3d
ol WAZ] M HAHE G2 S0 s o 2ok Al (sender@a.org)
o] ZRplo] AMgSh= ofW|Y ZE o R Olﬂﬂ A& AAskal 419 (receiver@b.org)

NA RS F4o5 ARt “HE” HES T2, 2RI oMY Z2 73
< A AR E RIS WY HHJ(maﬂaorg) A3}, A= v A=
3 F wAAE skt g A¢do] o] Fod <t

P 1 HAIAE AAska A
g AE AR(quene)sll T JTHF SA7F HH FAIS YA H(mailb.org) =
AN RT FxollA FEIE 29) B FAZ vd MW7 ofd o] ol A
WW TS F e A WIS WY A €4 71 SRkl 71k Al
Uﬂ"‘ HHH 47 l %"E% AT BT 39590 A97F B WAA] dES
AGE )8k BAllelA WY
Zk= @JHE“E% EL?JE} S, Al ﬂﬂ?J_ Ao A= FARI AX F
Zholl A W FAal9lo] Apale] oY T2 T3S ARgsle] AAEA] 1Y)
88 dof BAY A AY, BpE 5 915 ol A k36
g FEe] A WY AWe #Alle] A4 #Aeshe o] ofyet wlY ARl
A7 At HAR1E 1 WY AW AR F3hs Foke oy o]}
£ ZF 19l EFsith o]8A= WA AWIE ALl A @, sl & A1 Al
A 7 Yol A3 AR ES AAISAY FAE 5 AT, 1 AHE A3t
© & o] 8R4 AR F3holl A vl HZE & fleS =80 WY A
W] &4 2o tiaA = AW S BAl U= gl A& S0, gmail ‘A S 7}
Ak A, T2 WY AW E Ailo] BAlSE AL oflth dEE v
AAZE A i Aol AEea v, AAL T wA) R 7 el s A] o
N EExu 2R AR M7 EE o] Foltiets Waldle] g MRS A
A, AR 4= s A97F BEolth &, ikl o o) I wAHAE FAISHA

28l Brks olth. mebd 19994 B4 71 A9z Al1ae] Sk <A
(@ 1 22l slo] A7k Belshs AFH ol AW dreks £, oY @

Ae] 9ol WaE v Aol HekE 0E Eahs Zlo|n, Bagle ol 3
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39) UETA, Comment, p. 46. UN Convention, Comments, Para. 178 (p. 60).
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42) UN Convention, Comments, Para. 183 (pp. 61-62).
43) UETA, Comment, p. 47.
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£ d#sh= Ao 71 AEIQ Ao E ‘At 745 0] ITHAn electronic communication
is presumed to be capable of being retrieved by the addressee when it reaches the addressee’s
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SO e FASH: B, T /163 FHE PUHOE of B B
A, 5 “ExPo M4 RS Hel@AE Wiel BAlks HE HAE B3

sh= Zo] ¢ 8x1d Zojt.

45) UNCITRAL Model Law, Comments, Para. 103 (p. 56. “The Model Law does not intend to
overrule provisions of national law under which receipt of a message may occur at the time when
the message enters the sphere of the addressee...”). UN Convention, Comments, Para. 182 (p. 61)
o= 22 Argo] AAE L Yok A, A} AR, 981 Fx Ty B SAE
oled A= g, Al Eeo] &2 onjgks e w3t oW, A
o S AFAA, 1149, Bé%;!, “FAANTFAE L] el AY, 1419, A, “HAA
ol Ak Aol B ALY, 348 5

46) UNCITRAL Model Law, Comments, Para. 102 (p. 55).
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48) UNCITRAL Model LawUNCITRAL Model Law, Comments, Para. 96 (p. 53).
49) R, “HAA ) A7) B A7, 308, LA, “HAH A B A7)
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ARY?, 942 71 A9z A2gto] R A4z A= thE2A HEH FidelA €5
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50) 8719, “UNCITRAL HAAIFg kel o] 482, 699

51) UETA, Section 2(8) (“Electronic signature” means an electronic sound, symbol, or process
attached to or logically associated with a record and executed or adopted by a person with the
intent to sign the record.)



A7 AREA D AAY 712l 4B 99

(A& o] Agtsta W-evhelA| Qrigts, AAE FARARe] Ads getsta
a2} &G wAA e tiate] A Y-S BASHE WoleRs Hol YdSHw
AR Mo JQAWS 4= QlTh.52)
HEo] WS eAdog 3 A 183 W

AAF A e FAA A A B, vl TEHELE H
7} AABRE AtEle AAE geksith v 4us) 7les AR gAY MY,
A HEE o] &3 HA} Ao] WY A

o A O WAIAE AASkL vEHE ES Qe v
PIN)E A ZE gt AHE 2102 Be AT 585y, JEd A% &
FEUTE A o UMIZM A “OK & 298 + 9}% Hk225 ghF o)A
AlBHAL BARAZL “OK™E S8, oA T “HAt A A
871S 55 t‘zﬂ(W}XH A gelo] g WHOE 7 499 EF F
< oHU R SFAA FEA} A4l o] &L oW Yol EfolBt= AR HEA
B 80E SEe A AHORE AT S VIAlEE F9E ARl A
A& of sh= A= ofyth o|w|Y Dol 2HA Q) o] F, T4 Fo] AsoE 7|9
HEE *c‘vH—Ee %’{ MY Z2 WSS 0134 7%—% &3] “Signature”2}il F-27)

|

oEL

e %é—é‘}—”— m P R

oM ThFR ole) WS BF A APoE ZHT W ol Wil A
2 9% A% WY A9 LAMIE F5G 5 AR FASHE ol i, %
o Fol EAol sH A(signaturd)el THaIA FEI F7ke] WAL ARl o
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WYL, 0152 A ofLJsh thl T XA SAL, ol B A FATE
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£ B 7108 2% AW O AR} FTES Elelo] I8 WS E T

52) UN Convention, Comments, Para. 164 (p. 56)= A% o] W-2ukekr], kAR o] EA+= A
ol WA adehs FHsthes AS AA3

53) UN Convention, Comments, Paras. 150-155 (pp. 52-54).

54) UETA, Comment, p. 32.

55) Phillimore v Barry (1818) 1 Camp. 513.

56) In re Whitley Partners Limited (1886) LR 36 ChD 337
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ZAL 9193](Law Commission) = TJAE AW I ofue}, 7] A
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57) Newborne v Sensolid (Great Britain) LD [1954] 1QB 45. 71 &]oll = thokst A1 whfo] Zo] &
A AR A AR glthe Aol et AR} g Hde] Aldle Law Commission,
“Electronic Commerce: Formal Requirements in Commercial Transactions”, Para. 3.25 (pp.
12-13) #%. UNCITRAL Model Law, Comments, Para. 54 (p.38)= o84S A7fgth 28 &
£ UN Convention, Comments, Para. 152 (p. 53)°| = ¥H=Hc}

58) Law Commission, “Electronic Commerce: Formal Requirements in Commercial Transactions”,
Para. 3.35 (p. 15).
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Abstract
When the UNCITRAL Model Law on Electronic Commerce was adopted in the mid

1990s, it was a point of contention whether contracts concluded through electronic means
are ‘valid’. It was therefore necessary to remove such a doubt by legislative means. Now,
there is no doubt that contracts can validly be concluded through electronic means. On the
other hand, where a statute requires a contract or a notice to be in writing, whether
electronic communications can satisfy such a ‘writing’ requirement is a highly contentious
issue requiring cautious approaches because electronic communications do not necessarily
have similar functions as paper and because the parties’ interests are sharply vetted against
each other.

The Electronic Documents and Electronic Commerce Act (EDECA) of Korea confusingly
refers to the information in electronic form as “electronic document”. The EDECA thus
stipulates that an “electronic document” shall not be denied the “validity as a document”
soley because it is in electronic form. This provision is due to a confusion between the
‘validity’ of contracts concluded through electronic means and the ‘validity as a document’.
A ‘valid’ contract does not mean that it has the ‘validity as a document’. Regarding the
time of dispatch, the EDECA has an erroneous provision which stipulates that the message
shall be deemed to be dispatched when it enters the information system accessible by the
recipient. The EDECA also made a mistake when it excerpted the Model Law provision
regarding the acknowledgement of receipt. These errors need to be rectified.

Regarding the electronic signature, Model Law or the UN Convention on the Use of
Electronic Communications in International Contracts take the position where a widest
possible range of signing methods are recognized as ‘valid’ and these methods are treated
as satisfying the signature requirement under the law. The South Korean law takes the
oppisite position. Only the “government endorsed digital signature” under the Electronic
Signature Act of Korea shall be treated as satisfying the signature requirement under the
law. In order to produce “government endorsed digital signature”, one must have a
“government endorsed” digital certificate issued by a “government endorsed” certificate
service provider. The signature requirement under the Korean law can therefore be met only
through a very restrictive, exclusive and closed regime of electronic signature.

The “government endorsed” regime of services is stipulated in EDECA in respect of
services for retention and exchange of electronic records, as well as the “government
endorsed” electronic address. Such heavy involvement of the government is inimical to the
“principle of private initiative” the EDECA professes as its policy principle.

On the 20th anniversary of the Model Law on Electronic Commerce, it is perhaps time
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to re-evaluate the EDECA from a more mature perspective in light of its basic policy

principles.

Keywords: Electronic Communication, data message, UETA, E-commerce Directive,

electronic signature, Model Law on Electronic Commerce, government

endorsed certificate service, government endorsed electronic address









